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Fe«w Ap,r.vad 

Bad*et Hum No. 64-A001.12 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 


DO NOT WRITE IN THIS SPACE 

INSTRUCTIONS: File an original and 4 copier o/ ihit charge with NLRB Cut No. 

regional director for the region in which the alleged unfair tabor practice _ 3-CA-5580-1 _ 

occurred or ie occurring■ Dale Filed 

__ _ February 20, 1974 


_ 1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT _ 

a. Name of Employer ‘ l>. Number of Workere Employed 

_Jaraoa K. Sterrltt. Inc._ 15 


e. Addreaa of Eaiabliahmeal (Street aad number, city, Staia, d. Employer Repreeenlatlva to Coalael 

aod ZIP code) 

_Box 367 1 W. Coxaackla. New York 12051_ James K. Sterrltt 


I. Type o( Eaiabliahmeal (Factory, mine, wholeaaler, etc.) g. Identify Priacipal Product or Service 

Trucking Tominal Freight Hauling 


b. The above-named employer haa engaged (a aad la engaging ia unfair labor practicea within the meaning of aectioo 8(a), 

aubaetliona (1) and -Q}- -. ' _ of the National Leber Relatioaa Act, 

CLUt • ubseclions) 

and Iheae unfair labor practicea ara uafair labor practicea affecting commerce withia the meaning of the Act. 


2. Baaia of tha Charge (Be apecific aa to (acta, aamea, addreaaea, plaata involved, datea, placea, etc.) 

On or about Ja->ueiy 18, 1974, It, by its off*.care, agents, and representatives, 
terminated the employment of Allen Finch o • driver, because 

of bis membership and activities In behalf of Local 294, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpera of America, 
a labor organisation, and at all times since such date It has refused mnA 
does now refuse to employ the above-named employee. 


fly Ihc above and other aeia, the above-named employer haa interfered with, renlrained, and coerced employee ia the enereine of 
the righta guaranteed in Section 7 of the Act. 


*• Full N.nma of Pnrty Filing Charge (If labor organisation, give fall naan, including local a am a and number 

Allen Finch 


4a. Addreaa (Slrael and aumber, city, State, and ZIP coda) 

33 Layfeyette Ave., Coxseckle, New York 12051 


S. Full Name of Natioaal or lateraatioaal Labor Orgaainatioa of Which It la aa Affiliate or Coaatilueat Uait (To be fille 
when charge ia filed by a labor orgaaitatloa) 


__ «. DECLARATION _ 


I daclaro that I bava road tba above cbargained that tha atalemoala therein ara trao to the beat of my knowledge aad baliel. 



(Signature of rapreaaatativo or poraoa filing charge) 


An Individual 

(Title, if aey) 


Addreaa 33 Lsyfayetto Ave., Coxseckle, NY 731-6452 


nnmirnraai 


WILLFULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNCHED BY FINE AND IMPRISONMENT (U.5. CODE. TITLE It. 
SECTION 1041) 


, nr *»« -1 ■ a (im 
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Hutiu Ns. 64.ft001.12 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

AMENDED CHARGE AGAINST EMPLOYER 


INSTRUCTIONS: File an original and 4 copies of this charge with NLRB 
regional director for :\e region in which the alleged unfair labor practice 

DO NOT WRITE IN THIS SPACE 

Case No. 

3-CA-5580-1 

occurred or is occurring 

Date Filed 

April 23. 1974 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 


- N * m ‘ E^ ’' ,loy^, Jamos K. Sterritt, Inc. and 

fVirrrnfrt Hr.itlrtrn Tn/* 


c. Addreea of Establishment (Street end number, city, Stete, 
and ZIP code) 




I. Type of Kaleblishmeol (Factory, mine, wholesaler, etc.) 


Number of Workers Employed 



or Service 


_Trucki ng Tamlnjl _I-. Fr eig h t H a ulin g- 

h. The above-named employer haa engaged in and la engaging in unfair labor practicea within the meaning of section 8(a), 

subsections (1) and _ (3) _ of the National Labor Relations Act, 

(List subsections) 

and these unfair labor practices are uefair labor practices affecting commerce within the meaning of the Act. 


2. Basis oI the Charge (Be specific as to facts, names, addresses, plants involved, dates, places, etc.) 


On or about January 18, 1974 , it, by its officers, agents and representatives, 
terminated the employment Allen Finch , a driver, because of hi* 

membership and activities in behalf of Local 294, International Brotherhord 
of Teamsters, Chauffeurs, Warehousemen and Helpers of America, a labor 
organization, and at all tlmas since said data, it has refused end fa'.led to 
recall and reinstate the above«nomod employee. 




My the nb<v id other artn, the above-named employer Hum interfered with, restrained, and coerced tnnployeea in the e***rc»se of 
the right- «** anteed in .Section 7 of the Act, _ 


3. Full Name of Parly Filing Charge (If labor organisation, givn full aarne, including local name and number) 


Allon Finch 

4a. Addrenn (Street and number, city, Stale, and /.IP code) 


|4b. Telephone No. 


33 Layfayette Ave. , Coxaackie, New York 120£i_ 731-6452 

Full Name of Naiioaal or Inieraalioaal Labor Orgaaitalioa cl Which It Is as Affiliala or Coaalitueat Unit (To be filled is 
when charga la filed by a labor orgaaixatioa) 


__ 6. DECLARATION . __ 

I declare that I have read Ihe above charge aad that the at.iemeats thereia ara irue lo the best of my kaowlodge and baliel. 

7 > * ^ 

Bv // 't'/c-' c *"-<rVs^> 1 ’ ' An Individual—--- 


(Signature of repreaentattvo or parson filing charge) 


(Title, if any) 




12 L.yf. Y »t< *Y. .. COKWCU. . W, T . ~ 


WILLFULLY FALSE STATEMENTS ON THIS CHANCE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODS. TITLE U. 


SECTION 1001) 


<r gpo <».iov 


-5 


» 











UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRD REGION 


JAMES K. STERRITT, INC. and 

CONCRETE HAULERS INC. 

and 

ALLEN FINCH. AN INDIVIDUAL 
and 

ALBERT QUICK, SR., AN INDIVIDUAL 
and 

FRANK uinaEJ, .ul INDIVIDUAL 
and 

THOMAS P. I10HTEVERDE, JR., AN INDIVIDUAL 
and 

ROBERT QUICK, AN INDIVIDUAL 
and 

EDWARD JORDAN, JR., AN INDIVIDUAL 
and 

PAUL D. OVERBAUGH, AN INDIVIDUAL 


CASE NO. 3-0.-5580-1 

CASE NO. 3-CA-5580-2 

CASE NO. 3-CA-5580-3 

CASE NO. 3-CA-5580-4 

CASE NO. 3-CA-5580-5 

CASE NO. 3-CA-5580-6 

CASE NO. 3-CA-5580-7 


ORDER CONSOLIDATING CASES, 

COMPLAINT AND NOTICE OF HEARING 

by 

It having been ch.rged In Case No. 3-CA-5580-l/Allen Finch, herein 
called Finch; Case No. 3-CA-5580-2 by Albert Quick, Sr., herein called 
Quick, Sr.; Case No. 3-CA-5580-3 by Frank K. Ruhnke, herein called Ruhnke; 
Case No. 3-CA-5580-4 by Thomas F. Monteverde, Jr., herein called Monteverde, 
Jr.; Case No. 3-CA-5580-5 by Robert Quick, herein called Quick; Case No. 
3-CA-5580-6 by Edward Jordan, Jr., herein called Jordan, Jr.; and in 
Case No. 3-CA-5580-7 by Paul D. Overbaugh, hsrein called Overbaugh, that 
James K. Sterritt, Inc., herein referred to as Respondent JKS Inc., and Con¬ 
crete Haulers Inc., herein referred to as Respondent CHI, and referred to col 
lectively as Respondent, have engaged in, and are engaging in certain unfair 
labor practices affecting commerce as set forth and defined in the National 









L .bor Relations Act, .. -ended 29 ».»•«. Sec. 191, «• 1». '"" 1 " 
the Act, the General Counsel of the Rational labor Rel.tlon. BostO. herein 
celled the Rosed, by the undersigned Regions! Director for the third Region, 
hsving duly considered the ..tier snd deeming it necessary in order to .flee¬ 
test. the purpose, of the Act, snd to .void unn.ce.s.ry cost, or dels,. 

HEREBY ORDERS, pur.u.nt to Section 102.93 of the Bo.rd’. Rule, snd 
Regulations - Series 8. .. -ended, thst these ..... he, snd they hereby sre, 

consolidate 

Ssru esse, hsving Been con.olid.ted for he.ring, the Cen.r.l Counsel 
of the Board, on beh.lf of the Bo.rd, by the undersigned Regional Director. 

pursuant to Section 10(b) of the Act snd the Bo.rd- Rule, snd R.gul.tions, 

. . e rtlon ,02 15 hereby issues this Consolidated Complaint 
Series 8, as amended, Section IOZ.id* j 

and Notice of Hearing and alleges as follows: 

1 

V(.) the original charge in Case Ho. 3-CA-5S80-1 ... filed by Finch on 
Februery 20. 1974. snd served on Respondent JRS Inc. by registered nail on or 

about February 20, 1974. 

. (b) The -ended charge in Case Ho. 3-CA-5580-1 ... filed by Finch on April 23, 
1974, and served on Respondent by registered mail on or about p 
„(c) The original charge in Case Ho. 3-CA-5580-2 ... fll.c by <fcfck, Sr„ on 
February 20, 1974, and served on Respondent JRS Inc. by registered ma 

about February 20, 1974. 

V(d) The amended charge in Case Ho. 3-CA-SS80-2 ... filed by Quick, Sr., - 
April 23, 1974, and served on Respondent by registered call on or about April 

23, 1974. 

„<«> The original charge in Case Ho. 3-CA-5580-3 ... filed by RuhnRe on 
February 20. 1974. and served on Respondent JRS Inc. by registered mall on or 

about February 20, 1974. 

_ , r . ccon., ua8 filed by Ruhnke or. April 

.(f) The amended charge in Case No. 3-CA-5580-3 was 

„ rpolstered mail on or about April 23, 

23, 1974, and served on Respondent by r g 

1974. 

-(g) The original charge in Case Ho. 3-CA-5580-4 ... filed by Moutev.rde, Jr. 
on February 20, 1974. and served on Re.P<»*.»t JRS l=n. by registered -11 on 

[* 2 -] 
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or about February 20, 1974. 

00 The amended char.. U c. -• —- ~ £llri * “ 

1 .pm 23.1974.-— -—»—- ll - - ^ 

April 23, 19 . « 3 CA 5580-5 was filed by Quick on 

,( 1 > The original charge in Ca.e »o. 3-CA-5580 5 . 

^ ► tv< 5 Inc by registered mail cm or 

February 20. 1974. end served on Re.pondent JKS 

about February 20, 1974. . ,3 

(J) The amended charge in Cese Ho. 3-CA-5580-5 ««- * *** ~ " ' 

' 1,74. end aerved on ge.pondent by regl.t.red mall on or eb»r April 33 • 

« Xh, original Charge in Oaae »o. 3-04-5580-8 ... «« * ~~ " “ 

plruary 25. 19,4. and .erved on ke.pondenr . Xnc. by r.gl.rered nail on or 

about February 25, 1974. 

, (U The emended charge in Ca.e ,o. 3-0A-5580-8 - ««- b, -dan, 3r 
April 23. 1974. end aerved on ke.pondenr by regi.cered mail on or about pr 

OC 1974a 

• , r No 3-CA-5580-7 was filec »y Overbaugh on 

; (.) The original charge in Case »o. 3-CA 5580 

, r ty<; Tnc by registered mail on or 
February 25, 1974, and served on Responden 

about February 25, 1974. 

, (n) The amended charge in Ca.e bo. 3-CA-5580-, ... filed by Overbaugh on 
April 25. 1974. and aerved on Re.pondent by regi.tered mall on or ebout P 

25, 1974. 

II 

k . r all rimes material herein, a corporation 
1 (a) Respondent JKS Inc. has een 

V V « ,u. i«us of the State of New 

* , j pxlstinR by virtue of* the 

duly organized under, and exist g y 

YOrk * J at all times material herein, a corpora¬ 

te ( b ) Respondent CHI, is and has been 

n existing by virtue of. the law. of the State 

tion duly organized under, and existing 

of Delaware. . 1ta 

„ tk<? Inc. . has maintained its 

^ principal offic and - o, bual.. -clUr p . rk Bliley. 

Tp lav Baltimore, and Star, of »» *>*• h.r.ln « 

r — - - - - 

and location in the operation of a trucki g 

-a a . 1 




of prestressed end pretest concrete torn. b, virtu, of contr.ctu.l sgreeceot. 
with concrete manufacturers such as Spancrete Northeast. 

(d) Since on or about February 1, 1974, Respondent JKS, Inc. has ceased 
operation, and since on or about February 1. 1974, and at all times material 
herein, Respondent CHI has operated said Scheller Park facility, and has en 
gaged in the ..^business operations formerly engaged in by Respondent JKS. 
Inc, has utilized the Scheller Park facility formerly operated by Respondent 
JKS, Inc., purchased the power equipment formerly owned by Respondent JKS, 
Inc, and has employed substantially the same employee, and supervisors as had 
been employed by Respondent JKS, Inc. Respondent CHI has at all times since 
on or about February, 1974, been an alter e*o of Respondent JKS, Inc. 


(e) During the past year Respondent JKS, Inc., in the course and 
its business operations, performed services valued in excess of $50,000 of 
which services valued in excess of $50,000 were performed for Spancrete North 
east, which enterprise annually produces and ships goods valued in excess of 
$50,000 directly to states of the United State, other than the State of New 


York wherein Spancrete Northeast is located. 

O (£) Since on or about February 1, 1974, Respondent CHI. in the course and 
conduct of its business operations, has performed services the value of 
which, on a 12-month projected basis, will exceed $50,000, and of which ser- 
vices valued in excess of $50,000 are expected to, and will be, performed 
for Spancrete Northeast, which enterprise annually produces and ships goods 
valued in excess of $50,000 directly to states of the United States other 
than the State of New York wherein Spancrete Northeast is located. 


[- 4 -] 
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Ill 


i) 


0 


Respondents JKS, Inc. and CHI, are now a/d have been at all 
material herein, individually and collectiv e^ an employer engaged 
commerce within the meaning of Section 2(6) and (7) of the Act. 


times 

in 


IV 

Local 294, International Brotherhood of Teamstera, Chauffeur#, 
Warehousemen and Helpers of America, herein called the Union, is now, and 
has been at all times material herein, a labor organization within the 
meaning of Section 2(5) of the Act. 

& v 

At all times material herein, the following-named person occupied 
the position set opposite his name, and has been and is now an agent of 
Respondent JKS, Inc., and Respondent CHI, at the Scheller Park facility, 
acting on its behalf, and is a supervisor within the meaning of Section 
2(11) of the Act: 

James K. Sterritt - General Manager of 

Respondent CHI, 

President of Respondent 
JKS, Inc. 



[- 5 - ] 
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VI 


0 


/ 




(.) On or about early December, 1973, Respondent by It. agent and supervisor 


James K. Sterritt, at its Schellcr Pa-k facility on^occwlons threatened 
fits employees with discharge or other reprisals because they accepted benefits 
accruing from a collective bargaining agreement between Respondent JKS, Inc. 
and the Union. 

(b) On or about mid-January, 1974, Respondent., by its agent and s- ervlaor 
James K. Sterritt, during a telephone conversation, threatened an employee 
that other employees would lose their Jobs because of the employee • union 
activities. 



0 m 

Respondent did terminate the following r ' >yees employed at the Scheller 
Park facility on or about the dates set opposite *.nelr respective names: 


Quick, Sr. 

- January 11, 1974 


Ruhnke 

- J. try 11, 1974 


Overbaugh 

- January 16, 1974 


Finch 

- January 18, 1974 


Jordan 

- January 19, 1974 


Quick ' 

- January 23, 1974 

S 

Monteverde, Jr. 

- January 25, 1974 

XL. 


{) VIII 



Since the dates of_/ th ® teTW r*Pe*re$ to above In paragraph VII, Respon¬ 
dent has failed and refused, and continues to fall and refuse, to recall or 
reemploy said employees to their former or substantially equivalent positions 

of employment. /") 

[/ IX 

terminated and .. 

Respondent/ failed and refused and continues to fa-.l end refuse to recall 

and/or reemploy the employees referred to and/or u«med above -In paragraphs VII 

and VIII, above because said employees Joined or assisted the Union or engaged 

[ - 6-l 
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of collective 


in other union activity or 


concerted activities for the purpose 


bargaining or mutual aid or protection. 


0 1 VI, 

By th. .et. described ebove 1. p.regr*phe/VII, VIII, .id IX. e"d by 
«.ch of ..id .ct., Respondent did interfere vlth, re.tr.i., .nd coerce, end 
i. interfering .1th, r.etr.lning. end coercing it. eeployee. in th. ...trie, 
of th. right, gu.r.nte.d in Section 7 of th. Act. .nd thereby did «ng.g« in. 

•nc i. engaging in, unf.lr Ubor pr.ctice. .ffectln, c«... .ithln th. ~.n- 
ing of Section 8(a)(1) and Section 2(6) and (7) of the Act. 

P t* ^ 

By the acts described above in paragraphs VII, VIII, and IX, and by 
each of said acts. Respondent did discriminate, and is discriminating, in regard 
to the hire and tenure and tern, and conditions of employment of it. employees, 
thereby discouraging meifcerahip in a labor organisation, and Respondent there¬ 
by did engage in, and is engaging in, unfair labor practices affecting commerce 
within the meaning of Section 8(a)(3) and Section 2(6) and (7) of the Act. 

P XI1 

The acts of Respondent described in paragraphs VI, VII, VIII and IX, 
above, occurring in connection with the operations of Respondent described in 
paragraph. II, and III, above, have a close, intimate, and substantial relation 
to trade, traffic, and commerce among the several State, and tend to lead 
to labor disoutes burdening and obstructing commerce and the free flow of 
commerce. f~\ 

The acts of Re.fondent described above constitute unfair labor practices 
affecting commerce within the meaning of Section 8(a)(1) and (3) and Section 
2(6) and (7) of the Act. 

PLEASE TAKE NOTICE that on the 4th day of June 1974, and consecutive 
days thereafter until concluded, at 10:00 a.m. EL3T, at the Albany Realden 
Office, National Labor Relations Board, The Standard Building, 11th Floor, 112 
State Street, Albany, New York 12207, a hearing will be conducted before a 

[ - 7- 1 
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aul, desisted Admnl.tr.cive Lew Judge o£ the H.tlhn.l t.bor Rel.tlune 
Boerd on the elleg.ttdde r.t forth in the .hove Coo.olid.t.d Co^Uiot, .t 
which time .od pl.ce you will h.ve the right to eppe.r 1» per.on, or other- 
wise, end give teeti.ony. For. HLRB-4h68. Su-».y of Stenderd Froceduree in 
Formel He.rlnge Held Before the H.tlonel hebor Rel.tlon. Boerd in Unfelr Uhor 

Practice Cases, is attached. 

You are further notified that, pursuant to Section* 102.20 and 102.21 



of the other parties. 

DATED at Buffalo, New York, this 30th day of April, 1974. 


- 

THOfiftS'H. SELLER, Regional Director 
National Labor Relations Board - Region 3 
The Federal Building - 9th Floor 
111 West Huron Street 
Buffalo, New York 14202 
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OaiTBD STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
THIRD RFCIOB 


JAMES I. STL. -ITT, 1MC. «ad 
CONCRETE HAULERS IBC. 


allim finch, as individual 


ALBTTT QUICK, SR., AM HDIVH8AL 


FRANK K. RDHMKE, AM INDIVIDUAL 


CASE NO. 3-CA-33S0-1 


CASE NO. 3-CA-33SO-2 


CASE NO. 3-CA-35SO-3 


wan mare, «•. m iwwhuml cm to . s-ca-smo-* 


THOMAS 


ROBERT QUICK, AM INDIVIDUAL 


CASK NO. 3-CA-35SO-3 


nu/^in JORDAN, JR* • AN INDIVIDUAL 


CASE NO. 3-CA-33S0-4 


PAUL D. OVERBAIXSt, AM INDIVIDUAL 


CASE NO. 3-CA-33S0-7 


JAMES K. STERRITT, INC. ttd 


CONCRETE HA U LERS INC., by 


•ad Alfrad C. Furallo, Kaq., and for «* 
cooplalat bar* to fore issued la this p» 
1. AdNit tha rilmri— of 
11(b) of said c0*9lain t. 


r and »*cki«y, EH** 
tr to tha eoaaolldatad 


Paragraph I, 11(a) 


- V. 











2. Respondent JKS toe. admits the allegations of 
paragraph 11 (c) of said complaint escape that It denies that it 
has engaged in the transportation of precast and prestressed 
concrete fonu. 

3 . Admit the allegations of Paragraph 11(d) of said 
complaint except that they deny that respondent CHI purchased 
all of the power equipment formerly owned by JKS Inc., and has 
employed substantially the same employees and supervisors as had 
bean employed by respondent JKS Inc. and they further deny that 
respondent CHI has at any time been an alter SMS. of respondent 


JKS Inc. 


4 . Deny the alligations of Paragraphs 11(e) and 11(f) 


of said complaint. 

5 . Adhit the allegations of Paragraph III of said 
complaint except deny that respondents have ewer collectively 
bemx an employer engaged in coamerce within the meaning of 

Section 2(d)(7) of the Act. 

4. Admit the allegations of Paragraphs IV and V of 

said complaint. 

7. Deny the allegations of Paragraph VI of said 


complaint. 


8 . Ahit the allegations of Paragraph VII of said 

complaint. 

9. Deny the allegations ot Paragraphs Till, IK, X, 
XI (des i g n a t ed IX in said complaint), XII and XIII of said 
complaint. 


-15- 








DaeW tc Albany, lw To A, thia 10 th day of May, W4. 

HC CUOi, MJLDBUOr AMD MK*Lf* 
90 SUtc Itroat 
Albany, Mow Yolk 1220/ 

alvkxd C. fOUUUO 
491 Btato ttroot 
Albany, Moo Took 12210 

Actoraaya for Boapondaata 


mw /a/ArtBwc 

Arthur F. KcClon, Jr. 


I haroby cortlfy that I hw thin day aorvad a copy 
of tha forasolot enaoar upoa aash of tha Individual parties 

-» «hova by plaelnt • copy of tha tana la tha Onltad £tat*a 

mU postage prepaid addraeoad to «eh of tha. at tha addroaaaa 


provided by tha Board. 
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UNITED STATES OF AI'ERlC-a 
BEFORE THE NATIONAL LABOR RELA T iONF BOjN'.D 
THIRD REGION 


JANES STERRITT, INC. AND CONCRETE HAULERS, INC. 
and 

/ ALLEN FINCH, All INDIVIDUAL 
and 

ALBERT QUICi - ., SR., Ail INDIVIDUAL 
and 

FRANK K. RUHNKE, AN INDIVIDUAL 
and 

J THOMAS F. 110NTEVERDE, JR., AN INDIVIDUAL 
and 

t~p 

ROBERT QUICK/AN INDIVIDUAL 
and 

J EDWARD JORDAN, JR., AN INDIVIDUAL 
and 

PAUL D. OVERBAUGH, AN INDIVIDUAL 


Case No. 3-CA-S580-1 


Case No. 3-CA-5580-2 


Case No. 3-CA-5580-3 


Case No. 3-CA-5590-4 


Case No. 3-CA.-5580-5 


Case No. 3-CA-5580-6 


Case No. 3-CA-5580-7 


NOTICE OF INTENTION TO AMEND CONSOLIDATED COMPLAINT 


PLEASE TAKE NOTICE that at the hearing on June 4, 1974, in the above- 
entitled matters, the undersigned will move to amend the Consolidated Complaint in 
the following respects: 

To add to paragraph VI the following subparagraphs: 

(c) On or about early September, 1973, Respondent, by its agent and 
supervisor, James K. Sterritt, urged and encouraged its employees to by-pass the 
Union and establish their own union. 

(d) On or about late January, 1974, Respondent, by its supervisor and 
agent, James K. Sterritt, bargained directly with its employees concerning rates 

of pay, wages, hours of employment and other terms and conditions of employment 
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notwithstanding the Union was the duly recognized rer tentative of the employees. 

To change the paragraph number following paragi-?h X to read "XI" rather 
than "IX." 


DATED at Buffalo, Ntw York, this 28th day of Hay, 1974. 

Respectfully submitted, 

ML jL 

JOHN JAY MATCHULAT 
Counsel for the General Counsel 
National Labor Relations Board 
Third Region 

Federal Building - Ninth Floor 
111 West Huron Street 
Buffalo, New York 14202 









UNITED STATES OF AMERICA 
' "NATIONAL LABOR RELATIONS BOARD 


In the Matter of 

JAMES K. STERRITT, INC. and 
CONCRETE HAULERS, INC., 

Respondents 


_ and „ CASE NO. 3-CA-5580-1-7 

FINCH, QUICK, RUHNKE, MONTEVERDE, 

QUICK, JORDAN and OVERBAUGH, 

Charging Party. 


MOTION TO CORRECT 
THE OFFICIAL REPORT OF PROCEEDINGS 


Respondents, by their attorneys, McGinn, Mulderry and 
Buckley, and Alfred C. Purillo, move that the Administrative Law 
Judge enter an order correcting the Official Report of Proceedings 
in this case as follows: 

Page A, line 22 - The Zip Code should be 12207. In addition, the 

first Zip Code on Page 2 should be 12207 and the 
second should be 12203. 

Page 527 line VI - The term "swinging" should be changed tO 

"slinging." 

Dated at Albany, New York, this 12th day of July, 1974. 

Respectfully submitted, v 

j ' 1 

(,-t^.Sy -V-x /«' /'» *-•*“"/ *__ 


Arthur F. McGinn, Jr., forj 
MC GINN, MULDERRY AND BUCKLEY 


Attorneys for Respondents 
90 State Street 
Albany, New York 12207 
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215 NLRB No. 143 


TV-9A40 

New Baltimore, N.Y. 


UNITED STATES OE AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


JAMES K. STERRITT, INC. AND 

CONCRETE HAULERS INC. 

and 

ALLEN FINCH* •« Individual 
and 

ALBERT QUICK, SR., an Individual 
and 

FRANK K. RUHNKE, an Individual 
and 

THOMAS F. MONTE VERDE, JR., an Individual 
and 

ROBERT QUICK, An Individual 
and 

EDWARD JORDAN, JR., an Individual 
and 

PAUL D. OVERBAUGH, an Individual 


Case 3-CA-5530-1 

Case 3-CA-5580-2 

Case 3-CA-5580-3 

Case 3-CA-5580-4 

Case 3-CA-558CV5 

Case 3-CA-5580-6 

Case 3-CA-5580-7 


DECISION AND ORDER 

On Augu.t 12, 197*, Adnlnl.tr.tlv. Uw Jnd,. P.ul E. W.ll timed th. 
.tt.ched Mcl.lon In thi. preceding. Th.rcft.r. E..p«nd.nt fll«d .nc.ptlon. 
„d . .upporcing brief, .nd th. Cn.r.l OPnn..l fill • brl.f In .n.».r to 

Respondent’s exceptions. 

215 NLRB No. 143 
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IV—9440 

Pursuant to the provisions of Section 3fb) of the National Labor Relations 
Act, as amended, the National Labor Relations Board has delegated its authority 

in this proceeding to a three-member panel. 

The Boatd has considered the record and the attached Decision in light^of 
tne exceptions and briefs and has decided to affirm the rulings, findings, and 
conclusions of the Administrative Law Judge and to adopt his recommended Order. 


ORDER 

Pursuant to Section 10(0 of the Nations Labor Relations Act, as amended, 
the National Labor Relations Board adopts as its Order tne recommended Order of 

the Administrative Law Judge and hereby orders that Respondents, James K. Sterritc, 

\ 

Inc., and Concrete Haulers, Inc., New Baltimore, New York, its officers, agents, 
successors, and assigns, shall take the action set forth in the said recommended 
Order. 


Dated, Washington, D.C. 


, 1974 


Edward 

E. Miller, 

Chairman 

Howard 

Jenkins, Jr., 

Member 


(SEAL) 


Ralph E. Kennedy, Member 

NATIONAL LABOR RELATIONS BOARD 


1/ The Respondent has excepted to certain credibility findings made by the 
~ Administrative Law Judge. It ia the Board's established policy not to overrule 
an Adminiatrative Law Judge's resolutions with respect to credibility unless 
the clear preponderance of all of the relevant evidence convinces us that the 
resolutions are incorrect. Standard Dry Wall Products. Inc., 91 NLRB 344, enfd. 
188 F.2d 362 (C.A. 3, 1951). We have carefully examined the record and find no 
basia for reversing his findings. 
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JD-547-74 
Albany, N. Y. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF JUDGES 
WASHINGTON, D. C. 


JAMES K. STERRITT, INC. and 

CONCRETE HAULERS INC. 

and 

ALLEN FINCH, AN INDIVIDUAL 
and 

ALBERT QUICK, SR., AND INDIVIDUAL 
and 

FRANK K. RUHNKE, AN INDIVIDUAL 
and 

THOMAS F. MONTEVERDE, JR., AN INDIVIDUAL 
and 

ROBERT QUICK, AN INDIVIDUAL 
and 

EDWARD JORDAN, JR., AN INDIVIDUAL 
and 

PAUL D. OVERBAUGH, AN INDIVIDUAL 


Case No. 3-CA-5580-1 


Case No. 3-CA-5580-2 


Case No. 3-CA-5580-3 


Case No. 3-CA-5580-4 


Case No. 3-CA-5580-5 


Case No. 3 -CA- 5580-6 


Case No. 3-CA-5580-7 


John J. Matchulat, Esq ., of Buffalo, N. Y., 
for the General Counsel, 

Arthur F. McGinn. Esq .; McGinn, Mulderry , 
and Buckley, of Albany, N. Y., and 
Alfred C. Purello, Esq ., of Albany, N. Y., 
for the Respondent. 
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20 
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30 


35 


40 


45 


DECISION 

Statement of the Case 

PAUL E. WEIL, Administrative Law Judge: On February 20, 1974, 
Allen Finch, Albert Quick, Sr., Frank K. Ruhnke, Thomas F. Monteverde 
and Robert Qu'ck; and on February 25, Edward Jordan, Jr., and Paul D. 
Overbaugh filed with the Regional Director for Region 3 of the National 
Labor Relations Board, hereinafter called the Board, charges alleging 
that Janes K. Sterritt, Inc., hereinafter called JKS, violated Section 
8(a)(1) and (3) of the Act by the termination of the named employees. 
These charges were amended on April 23 and April 25, alleging that JKS 
and Concrete Haulers Inc., hereinafter called CHI, violated Section 
8(a)(3) and (1) by the termination and failure to recall the named 
Charging Parties. On April 30, 1974, the aaid Regional Director on 
behalf of the General Counsel of the Board consolidated the seven cases 
for hearing and issued a complaint alleging that JKS and CHI were the 
same employer and that they violeted Section 8(a)(1) and (3) of the Act 
by the termination and failure to recell the seven named Charging 
Parties end additionally violated Section 8(a)(1) by various alleged 
threats to employees tlu.t they would lose their Jobs because of their 
union activities. JKS and CHI, hereinafter Jointly called Respondent, 
duly filed its answer denying the commission of any unfair labor 
practices. On the Issues thus joined, the matter came on for hearing 
before me on June 4, 5 and 6,June 11, 1974, at Albany, New York. All 
parties were present. Respondent and General Counsel were represented 
by counsel, all parties had an opportunity to call and examine witnesses 
and to adduce relevant and material evidence. At the close of the 
hearing all parties waived oral argument. Brlsfa have been received 
from the General Counsel and Respondent. 

Upon the entire record herein and in consideration of the 
briefs, I make the following: 

Findings of Fact 
I. The Business of Respondent 

James K. Sterritt is the principal operating officer of JKS, 
CHI and of Sterritt Trucking Inc., hereinafter called STI. Mr. Sterritt 
is the president of JKS and STI and the general manager of CHI. He has 
effective control over all the stock in all three corporations. STI has 
Interstate and Intrastate operating authorities as a carrier which are 
possessed by neither JKS or CHI. In the year prior to January 31, 1974, 
JKS performed transportation services valued in excesi of $50,000 for 
Span-Crete Northeast, an enterprise which itself annually ships goods 
valued in excess of $50,000 directly to States of the United States, 
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other then the Stete of New York, where it is located. The services 
furnished by JKS are furnished pursuant to the authority held by STI 
which has no employees and itself performs no operations. On 
January 31, 1974, JKS ceased operations and the following day all the 

5 operations theretofore conducted by JKS were conducted by CHI, which 
arrangement has continued at least to the point of the hearing. All 
payments from Span-Crete for the services rendered by Sterritt s 
enterprises are made through STI which prior to February 1, 1974, 
turned over all of the money to JKS and aicce February 1, 1974, to 
in CHI. Sterritt throughout this period has been the sole operating 

authority of both JKS and CHI. The operations were conducted for the 
same customer using the same equipment out of the same terminals and 
using, with the exception of the Charging Parties herein, the same 
personnel. I find that JKS, STI and CHI are all together a single 
15 employer within the meaning of the Act and that CHI is an alter ego o 
JKS. I find further as will be set forth below that Oil was formed 
and implemented for the purpose of avoiding the effect of a contract 
negotiated between JKS and Local 294 International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America. 

Respondent is and at all times relevant hereto has been an 
employer engaged in commerce within the meaning of Section 2(6) and (7) 
of the Act. 

2 5 II. The Labor Organization Involved 

S 

The Union la a labor organization within the meaning of 
Section 2(5) of the Act. ^ 

30 III. The Unfair Labor Practices ^ ' 

Background 


35 


40 


gt m \\ times relevant hereto James K. Sterritt has had 
:ontractual relationships with Span-Crete Northeast and other 
Enterprises engaged in the construction and sale of prestressed 
:oncrete building materials, pursuant to which Sterritt s enterprises 
ihipped the products of Span-Crete and others within the State of 
Mew York and to atates other than the State of New York. 1/ The 


1/ The record repeals that the Sterritt enterprises carried 
“ substantial portion of its business to states other than 
of New York. 


a 

the State 
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operating authority required by state and Federal law realded in STI 
which apparently at this time exists only for the purpose of holding 
the operating authority and operates through the other corporations. 
STI had no employees during the periods material to this case but 
5 exists only on paper. Payments by Span-Crete were made exclusively 
to STI and turned over by STI prior to February 1 to JKS which owned 
the equipment and hired the drivers who did the work. 


10 


15 


20 


25 


Prior to April 1973, Sterrltt's drivers occasionally had 
trouble delivering to jobs organized by the Union. Sterrltt 
arranged to have union cards Issued to certain of hia drivers. There¬ 
after when deliveries had to be made at a union job the drivers with 
union cards were dispatched. There was at this time however no union 
contract in existence between Sterrltt and the Union. 

In April 1973, Sterrltt's employees under the leadership of 
Robert Quick and others decided to seek union representation. On or 
about April 9, Charging Parties Monteverde, Robert Quick and Overbaugh 
and another employee, Ronald Mlsetlch, obtained authorization cards 
from Local 294, signed them and solicited signatures from other 
employees. On April 11 the Union demanded recognition from Sterrltt. 
On May 6, at 11 p.m., William Mackey, a representative of the Union, 
telephoned Sterrltt and told him that a strike would cotmoence at mid¬ 
night because of hia failure to reply to the demand for recognition. 
Sterrltt agreed to meet at the termin .. at midnight. 


When Sterrltt reached his terminal he found Robert Quick, 
Monteverde, Mlsetlch, Rippinger, Walters Peters, Jr., and Sr., and a 
mechanic, Thomas Clark, prepared to picket. Sterrltt met with Mackey 
30 and agreed to recognize the Union and Mackey sent the men who were 
present home stating there would be no strike. After th men went 
home, Sterrltt who was annoyed and distressed by the incident 
dispatched several loads, that were to have gone out the following 
morning. One of them was to have been driven by Robert Quick who was 
35 present, prepared to picket and had gone back home. 


When Robert Quick returned in the morning he found that 
his load was gone, and after consulting with other employees who 
arrived to go to work, some of whose loads were also gone, called 
40 the Union and was told to raise a picket line. This he did and all 
the Charging Parties took part in the picketing as well as certain 
other employees. Employees Frank Barger, Walter Martin, Robert 
Van Heusen, Frank Mausolf and Bruce Ballinger continued vc-.icing. At 
the end of 5 days of strike, Sterrltt signed a recognition agreement 
45 with the Union and the employees went back to work. 


4 - 
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Consnencing »hortly thereafter end until November, Sterritt 
negotiated with the Union for a contract. During the negotiations 
he verbally agreed to pay whatever was negotiated retroactively o 
the employees employed before August 1, 1973. On September 14 
acco^d?ng to the testimony of Robert Quick which I credit. Quick 
asked Sterritt how the negotiations were going and said that he luid 
heard that the Company waa going to close down. Sterritt said that 
the negotiations were not coming very we.l and that he was going to 
close the place down until they got a contract straightened out. The 
following Monday, Tuesday and part of Wednesday no di«P*tche. of 
Sterritt's employees were made and the work was performed by another 

ZlU. H.V1., Hichol.. tobllUtt. th. U.W. 
business agent, complained to Span-Crete that Sterritt had locked out 
his employees and demanded that Sterritt'a employees again be used. 
Accordingly starting sometime the following Wednesday, Sterritt s 
employees resumed hauling for Span-Crete. After this Incident 

Sterritt no longer took an active part in the n, *°‘ 1 f| loM ’"J^lbout 
handled by representatives of Span-Crete on his behalf. On or about 
November 19, 1973, the Union forwarded a draft of the contract through 
Span-Crete to Sterritt. Sterritt went over the draft and had it retyped 
to reflect certain date changes. He signed the retyped draft and sent 
it to the Union and thereafter changed the wage structure to tha 
contained in the new contract. He also began making contributions t 
the health and welfare and pension funds, and enforced a requirement t 
the drivers who had not been informed of loads prior to 4 p.m.. of 
the preceding day were to telephone Respondent for assignments or to 
ascertain , ethe- they had ...ignmenta, The driver. In their turn 
consnencing c or about November 19 coesnenced dealing with Sterritt 
largely through Robert Quick who became the steward for the Union. 

During the time between September and December 1973, the 
Union kept telling the employees that they were going to receive a 
retroactive payment in the amount of $160 from Sterritt and that they 
would receive backpay for the 2% days that Dallas-Mavi. performed 
their work. Thirteen employees would receive the $160 payment, 
apparently only seven or eight were to have received pay for the Dallas- 
Mavls incident based on the number of loads hauled by Dellaa-Mavis 
during that period. 

In early November, Sterritt approached Robert Quick and 
asked him if he would refuse the $160 retroactive pay. Quick said he 
would do so if it would help straighten out the contract and Sterritt 
asked Quick what the other employees would do. Quick met with a 
nutuber of drivers and talked it over, they decided that they had a right 
to the money and would accept it. At this tin* Sterritt ««• «t»d« 
pressure from Span-Crete to pay the money. Finally on or «bout 
Nn,*ri>er 26, 1973, Blosser, the president of Span-Crete, told Sterritt 
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that if he did not pay the retroactive pay Span-Crete would withhold its 
payments for the work done by Sterritt's enterprises. Blosser also told 
Sterritt to pay the backpay to the drivers who were displaced by the 
Dallas-Mavis incident. On November 26 Sterritt instructed his office 
5 girl to prepare retroactive paychecks for the 13 drivers who were 

employed prior to August 1, namely Pater Whipper, who had been and was 
at that time largely operating as the terminal manager and dispatcher, 
Charging Parties Finch, Quick, Sr., Monteverde, Robert Quick, Jordan, 
Overbaugh and Ruhnke as well as employees Serow, Meo, Martin, 

10 Van Heusen and Mausolf. Sterritt also told his clerical employee, 

Mrs. Roberts to prepare the checks eminating from the Dallas-Mavis 
incident for V’hip^'.r, Robert Quick, Monteverde, >rdan. Finch, 

Rippinger, Overbaugh and Meo. Sterritt told Mrs. Roberts at the time 
that the men would give the checks back. 

15 

In early December 1973, Monteverde inquired of Sterritt when 
he would receive his retroactive pay. Sterritt told him that the money 
was coming out of his own pocket contrary to what the Union had told 

Mo.iteverde and argued that Monteverde should not accept it, he made this 

20 position clear to all of his employees. Later in early December Finch, 
Overbaugh, Quick, Sr., Ruhnke, Rippinger, Jordan, Monteverde and Robert 
Quick all received and accepted the retroactive pay. Before he paid 
them, Sterritt spoke with Ruhnke, Overbaugh, Finch and Robert Quick and 
told them that their taking the money would put him in a bind and that 
25 he was paying out his own sweat and blood because the money was not 

going to be paid by Span-Crete as the Union had told the employees. He 
told them to talk it over and if they wanted the money they should come 

individually into his office and sign for it. Robert Quick led the way, 

accepted the checks and signed a receipt. He was followed by the other 
30 three employees at that time. Later other employees received their 

checks. Peter Whipper, Bruce Meo and Walter Peters, Sr., all declined 
to accept their checks. Accordingly only the seven Charging Parties 
and Rippinger accepted the $160 retroactive payment. 

35 In order to meet the increased costs engendered by the 

'•ontract which Span-Crete's agents had negotiated for him, Sterritt 
demanded that Span-Crete give him an increased tariff or rate of payment. 
Accordingly as of the time that Sterritt signed the contract, his 
tariff from Span-Crete was increased by 10 percent. He had theretofore 
40 agreed with Span-Crete for a 12^ percent increase to be effective the 
first cf January. In December Sterritt received a letter from Blosser, 
Span-Crete's president suggesting that his rate structure was too high 
and urging him to reduce it in some way. He wrote back to Blosser that 
he had in mind varies steps by which to do this but that under the 
45 union contract his tests were extraordinarily high. At about the same 
time Sterri'.t took «.»ps to organize CHI, using his accountant, Bevier 
to effect this purple. Also some time in December Sterritt caused 
application blanks «■.d be printed bearing the corporate name of CHI. 
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1973. 


CHI was incorporated in the State of Delaware on December 31, 


On December 14, 1973, Sterritt told his clerical employee, 

Mrs. Roberts that he was going out of business and that she should 
5 prepare a notice that as of January 31, 1974, JKS would be going out 
of business and all drivers would be terminated. This notice remaine 
posted for only 1 day. Robert Quick called Nick Robillotto of Local 294 
and told him of the notice, Robillotto told him to wait and see what 
happened. Quick also asked Sterritt whether the notice was true and 
10 Sterritt answered that it was and told him ’•whether you guys know it or 
not, when you accepted the $160, it was the turning point on the Job. 
Robert Quick asked whether he could continue working if he could fin 
work for one of Sterritt's trucks. Sterritt told him that it was time 
that Sterritt and Quick parted company. Sterritt told Quick that he 
15 did not know or care who would be hauling for Span-Crete after January 31, 
1974. Monteverde, thinking that Sterritt might have a new corporation, 
in late December asked for an application; Sterritt told Monteverde that 
he was no longer included in Sterritt's future plans and that Monteverde 
would receive no application from any corporation in which Sterritt was 
20 involved. Rippinger quit in December. 


25 


30 


35 


40 


Commencing in late December the amount of work available 
decreased and Sterritt commenced laying off his employees in seniority 
order. Robert Quick, first in seniority was the last laid off, on 
January 25. When Finch was laid off Sterritt recommended that he 
should put in an application with Hudson Valley Cement, another employer 
who had in the past used some of Sterritt's equipment. Finch asked who 
was going to haul for Span-Crete, and Sterritt replied that he did not 
know but stated that he could not live with the union contract. 

Sometime in mid-January, Whipper no longer appeared as an 
employee of JKS. Sterritt caused a notice to be posted that Whipper 
was no longer employed by JKS and that the employees should no longer 
call him for instructions or dispatches. Whipper, after taking a 
vacation, commenced, at a garage in another terminal to sand the panels 
on the trucks which had Sterritt's name painted on them and to ™P a *" 
them with the name, Concrete Haulers, Inc. By the end of Ja™«ry he 
had repainted and delivered to Sterritt s main terminal six trucks 
bearing the new designation. By this time all of the employees who 
filed charges were laid off and none had occasion to see any of the 
trucks with the CHI name painted on their,. 


Sterritt never made a public announcement that CHI was taking 
over the JKS hauling for Span-Crete, however a PP a * an ^ “ 

« =53 SSE-i: testified'tha^i^th^firs^half "of^December he 

agreed to drive for Sterritt anc that he signed an application blan 
on December 13. I do not believe this testimony. On the application 
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blank which is in evidence, the date December 13 appears in one place, 
December 23 in another and the December 23 date obviously was changed 
from December 13. However in yet a third place on the application, 
Whipper shows himself to have been laid off on December 28 from JKS. 

5 Applications signed by employees Walter Woods, Stephen Woods, Louis 
Perrine, Peter Decker, Walter Martin and Richard Alte, all bear the 
date January 24, Gerow, Mausolf, Van Heusen and Meo all signed 
applications bearing dates after January 24. j2/ 

10 On February 1 or as soon thereafter as work was available CHI 

started operating with former employees Whipper, Mausolf, Gerow, Meo, 

Van Heusen, Martin, Alte, Steven Wood, Walter Wood and Peter Decker in 
that seniority order. Seniority was obviously not based on the date 
on which they allegedly signed applications but appears to be in 
15 accordance with their seniority while employed by JKS. At some time 
in late January or early February these employees met with Sterrltt 
and agreed on a new wage structure of $5.25 per hour plus 15 cents a 
mile. This wage structure was still in effect at the time of the 
hearing. Later Whipper contacted the secretary of the Union and told 
20 him that the men had put together a new package and wanted the Union 
to get them a contract. The secretary declined to act but said that 
he would report to Robillotto. Later Whipper called on Finch and asked 
him to go with him to the Union to attempt to persuade them to accept 
the men's wage package. Finch declined to do so pointing out that he 
25 was on layoff and Whipper told him that he could be employed with the 
new corporation if he would assist Whipper. Finch said that he was not 
the union steward and gave as his opinion that there was a successor 
clause in the contract signed on November 19 which covers the situation. 
Later in February. Whipper reached Robillotto and asked him to execute 
30 a new agreement on these terms but Robillotto refused. 

In the middle of February Robert Quick and the other Charging 
Parties, having become aware of the fact that Sterritt was now operating 
under the CHI name, went to the union hall where they met with Mike 
35 Robillotto, the son of Nick Robillotto. Mike Robillotto is an assistant 
business agent for the Local. Mike Robillotto advised them to file 
charges with the National Labor Relations Board because they had not 
been employed by CHI. 

40 Apparently late in February Nick Robillotto returned from his 

vacation and was apprised of the developments with Sterritt's corpo¬ 
rations. He got in touch with Sterritt who assured him that he was 


45 2_/ Meo testified that he received an application about January 25. 

No one saems to know what happened to the application and he signed 
a new one apparently in anticipation of the hearing and backdated 
it to January 25. No evidence of the actual dates on which the 
applications were filled out and signed appears in the record. 
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prepared to sign a contract. Robillotto told Sterritt to prepare a 
seniority list and a list of the chenges he desired in the contract and 
told him that he would meet with the employees. Thereupon all of the 
employees were called to the union hall for a meeting. When six of 
5 the seven Charging Parties 3/ attended the meeting, they were asked by 
Nick Uoillotto to leave. They left the hall and were getting into 
their cars when Mike Robillotto and another union agent called them 
back in to the meeting. Robillotto went over the seniority list and 
was informed by the Charging Parties where their names should appear 
10 on the list. Robert Quick was first on the list. When Whipper's name 
was reached, the second man in seniority. Finch pointed out that Whipper 
had quit JKS and accordingly had lost his seniority and must go to the 
bottom of the list. Robillotto agreed, although he assured Whipper 
that if he wanted to file a grievance he would assist him. At this 
15 point Whipper left the meeting. The remaining employees continued and 
on the list of employees submitted by Sterritt, Robillotto wrote the 
numbers designating their respective positions on the complete seniority 
list. As the General Counsel points out, Robillotto in effect merged 
the pre-February 1 seniority list with the post-February 1 seniority 
20 list. 

Robillotto then read off the wage proposal of $5.25 and 
15 cents a mile. Robert Quick pointed out that this was only 25 cents 
more than they were making before the Union came into the picture and 
25 Robillotto changed the $5.25 to $5.50 and the 15 cents to 16 cents per 
mile. Toward the end of the meeting Robillotto called Sterritt by 
telephone and informed him that he had the employees all present and, 
in effect, that they had settled their differences. He suggested that 
Sterritt meet with the employees in an hour and Sterrit agreed. At 
30 the close of his conversation with Sterritt, Robillotto turned from th^ 
telephone and asked the Charging Parties if the men were going to with¬ 
draw the charges. No one answered but Robillotto said into the telephone 
that the charges would be dropped. Robillotto ran off a number of 
photocopies of the seniority list as he had changed it and of the 
35 contract changes. He gave a number of employees each a copy and sent 
them on their way to Sterritt's office. The six Charging Parties who 
were present went off together and agreed to meet and have a cup of 
coffee en route to Sterritt's office. When they proceeded to Sterritt's 
office they found the automobiles of the other employees parked in the 
40 parking lot and all the doors to the terminal were locked. They saw 

through the window of Sterritt's office that there was a group of men 
talking to Sterritt, however shortly thereafter the window curtains 
were pulled and except for someone occasionally moving the curtain 
aside and peeking through, they saw no other action. They pounded on 
45 the door but there was no response. 


3/ Overbaugh was not present. 
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Whipper testified that after he left the union meeting he went 
to Sterritt's garage and when the other employees showed up he and they 
met with Sterritt. When the automobiles containing the striking employees 
arrived he locked the door so that they could not get in. This was done 
5 with Sterritt's approval. The employees other than the Charging Parties 
indicated to Sterritt that they were not in accordance with the seniority 
list sent to him by Robillotto and some of them apparently told Sterritt 
that if the Charging Parties came back to work they would be out of a 
job. They indicated considerable anger over the situation. Sterritt 
10 met with them for over an hour. He testified that he was aware that the 
other men were outside but saw no reason to meet with the two groups at 
the same time since there wos obvious animosity between them. 

The Charging Parties having failed to gain admission drove to 
15 the nearest public telephone where Jordan put in a call to Sterritt's 
office. The telephone was answered by Whipper who said that he would 
call Sterritt to the telephone and put the call on hold. Jordan held 
the telephone for 12 minutes and then since no one came on the line 
hung up. 

20 

According to the testimony of Sterritt, after the meeting was 
over, as the men were milling around, he went to the bathroom and when 
he came out of the bathroom he was told by Whipper that Jordan was on the 
telephone; when he asked Whipper to find out if Jordan was still there 
25 Whipper told him that he had hung up. Whatever the situation was, it 

is clear that Sterritt refused to meet with the Charging Parties at this 
time. 

After the meeting with the employees, Sterritt called Robert 
30 Quick and told him to have the men who filed the charges meet with him 
at 2 p.m., the following day, Sunday. Quick called the others and 
relayed Sterritt's message. However, the following day at 9:30 in the 
morning Sterritt called Finch and asked him to meet with him as Finch 
was the only one he could talk to without getting mad. When Finch 
35 arrived, Sterritt locked the door and talked to Finch about the March 9 
meeting. Sterritt said that he would have to get together with 
Robillotto before he put the Charging Parties back to work and asked 
Finch to call the men to tell them that the meeting was canceled. Finch 
declined to do so, whereupon Sterritt's wife called Robert Quick and told 
<+0 him that the meeting was canceled and that Sterritt would call Quick 
later. Sterritt • ver called Quick. 

On March 12, Robert Quick called Robillotto and told him that 
he was not working and what had happened after the March 9 meeting. 

45 Robillotto said he would call Quick back and in about 30 minutes told 
Quick that he had called Span-Crete and told them to stop loads being 
hauled by Sterritt drivers until the Charging Parties were put back to 
work. However 20 minutes later Robillotto again called Quick and told 
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him Chat since Che charges had not been dropped he could noc stop 
Sterritt from hauling Span-Crete's work and that the Labor Board would 
have to handle the case. Quick pointed out that the charges had not 
been dropped because the men were not put back to work on March 10, but 
5 this apparently made no difference to Robillotto. The men have never 
been returned to work. 


Discussion and Conclusions 


10 


15 


20 


25 


30 


35 


40 


45 


The General Counsel contends that the failure of Sterritt to 
employ the seven Charging Parties resulted from their union activity 
and especially from the fact that they accepted the $160 retroactive 
pay negotiated on their behalf by the Union. Respondent contends that 
CHI was a new corporation putting together a new employee list and it 
had no obligation to the Charging Parties to hire them. Respondent 
contends that Inasmuch as none of the Charging Parties have ever filed 
applications Respondent was under no duty to seek them out and put them 
to work, and accordingly cannot be charged with an unfair labor practice 
for its failure to do so. 

I conclude that the refusal of Respondent to continue the 
employment of the seven Charging Parties is violative of Section 8(a)(3) 
and (1) of the Act. Respondent's defense is somewhat simplistic. I 
have found that CHI is the "alter ego" of JKS, indeed it is nothing but 
a continuation of the same enterprise with the name changed, clearly 
only for the purpose of avoiding the effects of the contract signed on 
November 19, 1973. There is no evidence that any of the seven Charging 
Parties were ever informed of the existence of the new corporation by 
Sterritt or anyone acting on his behalf. On the contrary every attempt 
was made to put the new corporation into operation without disclosing 
its existence to those employees. Thus when various of the Charging 
Parties asked who was going to handle the Span-Crete trucking, Sterritt 
uniformly answered that he did not know and in one case said he did not 
care. When one of the seven asked for an application, Sterritt denied 
that there was anything to apply to. Sterritt made no contact with 
the Union as the representative of his employees until after he had 
agreed with his new employees on the terms and conditions under which 
they would work and was operating under these terms. Respondent contends 
that CHI is a successor enterprise and that it has a right to select 
employees on any basis it chooses. The facts do not bear it out. 

Clearly the new corporation, in this frame of reference, is no more than 
a subterfuge, adopted by Respondent to avoid the terms of the agreement 
it entered into with the Union and utilized by the Respondent to divest 
itself of the employees whose strong union adherence and whose insistence 
on the retroactive pay negotiated on their behalf by the Union was seen 
by Sterritt as a personal affront. 
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When Robert Quick asked Sterritt whether he was indeed closing 
down, Sterritt said that he was and said "whether you guys know it or not, 
when you accepted the $160 it was the turning point in the Job." When 
Monteverde asked for an application in late December, Sterritt told him 
5 that he was no longer Included in his future plans and Monteverde would 
receive no application from any corporation in which Sterritt was 
involved. In January Sterritt told Robert Quick "you sure put a lot of 
people out of work this time . . . you and your union activities." After 
Sterritt posted the notice that he was going out of business. Finch 
10 discussed with him who was going to haul for Span-Crete, he told hLm he 
did not know and at this time he also said he could not live wirh the 
contract, the rates were too high. Unquestionably he was referring to 
the contract with the Union. In May 1973, Monteverde overheard Sterritt 
talking to a person whom Monteverde could not identify and say that he 
15 would go out of business before he would go union. During the summer of 
1973, Sterritt told Overbaugh and Jordan that as far as he was concerned 
the negotiations for a contract would take forever, that he would not 
bend and lean to come to an agreement and he said that people were not 
going to tell him how to run his business. 

20 

The above incidents as well as others reveal not only the 
depth of Sterritt's animosity toward the Union but seriously impair the 
position of Respondent that in fact Sterritt wanted his drivers organized 
and preferred to operate as a union shop. On the record as a whole it 
25 is clear that Sterritt fought the Union until his chief customer, 

Span-Crete, made him realize that in order to handle their product he 
would hnve to get along with the Union. He left it to Span-Crete to 
negotiate a contract for him and then determined that he could not live 
with the contract. His immediate reaction then was to set up CHI and 
30 transfer his entire business to the new corporation believing that he 
could thus get a new contract. Whether he did this before or after 
conferring with Robillotto is not known but Robillotto, after some 
initial adverse reaction, went along with the deal until he became aware 
that the seven men remaining of the eight who accepted the retroactive 
35 pay in December had been ousted from their Jobe by the changeover. 

Even then the Union was not about to support the seven with any show of 
strength but left it to the Charging Parties to proceed through the 
Labor Board, apparently out of the pique of Nick Robillotto that they 
had filed charges rather than fighting their battle through the’Union. 4/ 
40 

4/ The fact that Nick Robillotto's son Mike advised them to file charges 
apparently made no difference to Nick Robillotto who administered a 
tongue lashing to his son in the presence of union members for giving 
45 advice to the Charging Parties. 
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I conclude that Respondent by the action set forth above 
discriminated against the seven Charging Parties because of their union 
activities and especially because they accepted the retroactive pay 
negotiated on their behalf by the Union thereby discouraging membership 
5 in the Union and activities on its behalf in violation of Section 
8(a)(3) and (1) of the Act. 


10 


15 


20 


25 


30 


35 


40 


By an amendment to the complaint at the hearing, the General 
Counsel alleged that by an inc'dent that took place in early 
September 1973, Sterritt urged and encouraged its employees to bypass 
the Union and establish their own union. The record reveals that in 
early September 1973, Rippinger and a number of other employees were 
seated in the terminal waiting for loads. Sterritt called Rippinger 
into his office and spent about an hour talking to him. When Rippinger 
came out of Sterritt's office he addressed himself to the other employees 
and asked them what they thought of starting a company union. The other 
employees present, Jordan and Monteverde, were not at all enthused at 
the idea. Rippinger told Monteverde that a meeting would be held that 
night; shortly thereafter a notice was posted calling the drivers to a 
meeting at 7 o'clock. About 15 drivers attended the meeting, excluding 
Jordan and Monteverde who were on a run and had not returned. The 
meeting started about 7:30 and lasted for about an hour and a half. 

When the employees arrived they found Sterritt present in the meeting 
room. Ruhnke asked Sterritt why he was there and suggested that the 
drivers would not speak up if the boss is around. Sterritt said he 
would leave if the employees wanted him to but nobody spoke up to ask 
him to leave. Rippinger then suggested forming a company union, saying 
that he had discussed the proposal with Sterritt. The employees discussed 
the matter. Finch, Overbaugh and Ruhnke spoke up to oppose the idea. 
Sterritt informed the employees that he could obtain hospitalization and 
retirement for them at less expensive rates than that obtainable through 
the Union and that he would contact his lawyer with regard how to go about 
forming a union. The meeting apparently broke up without any action being 
taken. 

When Monteverde and Jordan returned immediately after the 
meeting broke up Rippinger approached them and told them that the men 
were angry with him because of the meeting but that it was Sterritt's 
idea and not his. On a later occasion Rippinger told Monteverde that 
that would be the last time he would stick hla neck out for the men, 
Sterritt got him in to the matter and now the men were angry with him. 


Respondent contends that the General Counsel did not prove 
his allegation and that indeed only Rippinger appears to have attempted 
45 to form a company union. Respondent points out that the General Counsel 
did not call Rippinger to support the allegation and accordingly 1 should 
presume that Rippinger's testimony would not have supported it. The only 
evidence on the record that a company union was ever discussed at any 
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other time was in the testimony of Whipper whom I found unreliable in 
other respects and do not credit in this respect. Whipper testified 
that Rippinger at various times had discussed company unions with him 
prior to the meeting in early September. I find that the facts set 
5 forth above, accepting Monteverde and Jordan's testimony as to the 

statements made by Rippinger only to the fact that the statements were 
made and not the truth of the statements, raises the Inference that the 
impetus to form a company union and the exploration of it derived from 
Stcrritt. In any event Sterritt's presence at the meeting of the 
10 employees, even though it was suggested he should not be present, and 
his participation in the discussion with the suggestion, first, that he 
could secure the benefits for the men cheaper than the Union and, second, 
that he woulcfr provide the legal advice necessary to setting up a company 
union, adopted and furthered Rippinger's suggestion. I find that 
15 Sterritt thereby interfered with, coerced and restrained his employees 
in the exercise of their lights guaranteed in Section 7 of the Act in 
violation of Section 8(a)(1) of the Act. 

By another amendment to the complaint made at the opening of 
20 the hearing. General Counsel contends that in late January the Respondent, 
by Sterritt, bargained directly with the employees concerning rates of 
pay, wages, hours of employment, etc., in violation of Section 8(a)(1) 
of the Act. This action on Sterritt's part is admitted. He testified 
that he met with the men when he set up the new corporation and that 
25 they reached agreement on the wages and hours that are currently in force. 
It was not until later, in early February that any attempt was made to 
inform the Union first that CHI was in existence and second that the 
employees and Sterritt had agreed on new rates lower than those embodied 
in the contract that Sterritt had signed on November 19, 1973. I have 
30 found that the employing enterprise continued throughout the period 

relevant to this case, accordingly the employees were at all times repre¬ 
sented by the Union and oy negotiating directly with the employees and 
presenting to the Union an accomplished fact, Respondent interfered with, 
coerced and restrained its employees in the exercise of their Section 7 
35 rights in violation of Section 8(a)(1) of the Act. 

The General Counsel alleges that Respondent violated Section 
8(a)(1) by Sterritt's statement to Overbaugh when he gave him his retro¬ 
active paycheck that there would be a consequence, although Overbaugh 
40 himself would not suffer from the consequence. I find that the statement 
is too ambiguous to raise an inference that Sterritt thereby threatened 
Overbaugh in terms of Section 8(a)(1) of the Act and I recommend that the 
complaint be dismissed insofar as this statement is alleged to be a 
violation. General Counsel also contends that Sterritt's statement to 
45 Robert Quick that when the men accepted the money that was the turning 
point of the job and his statement in January that Quick's union activ¬ 
ities had put a lot of people out of work violated Section 8(a)(1) of the 
Act by restraining and interfering with Quick's activities. I agree 
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that these statements by Sterritt interfered with, restrained and 
coerced his employees in the exercise of their Section 7 rights and 
constitute violations of Section 8 (a)(1) of the Act. 

5 Respondent contends that no violation is present because 

Local 294 consented to Sterritt's actions. Respondent contends that 
the General Counsel failed to establish that "294’s attempts to have 
Mr. Sterritt reinstate these seven men to their former seniority 
positions were rejected by Mr. Sterritt" but that on the contrary 
10 Sterritt agreed to reestablish the old seniority list but after the 
March 9 meeting Sterritt was faced with an impossible situation and 
he chose to "sit it out" with the majority of the men. Respondent 
finds comfort in the fact that at this point Robillotto did not continue 
to pressure Sterritt because he thought that the men who brought the 
15 charges failed to live up to a promise to withdraw them. I find this 
argument misses the point entirely. The Union did not agree that 
Respondent could refuse to reinstate the Charging Parties. On the 
contrary Robillotto in his March 9 meeting with the employees did his 
best to assure that they would go back to work. When Sterritt chose 
20 "to sit it out" with the majority of the employees, all of whom would 

be lowered by seven positions on the seniority list by the reinstatement 
of the Charging Parties, Robillctto refused to use union pressure 
leaving it to the Charging Parties to work through the Labor Board. 

While it might well be argued that this is something less than the type 
25 of representation the men might expect from this strong labor organi¬ 
zation it does not constitute in acquiesence or agreement by the Union 
that the seniority list should not include the Charging Parties. 

However, even if the facts supported Respondent's argument in this 
respect, which 1 find they do not, they provide Respondent no defense. 

30 Even if the Union had "sold out" the employees. Respondent's action in 
refusing to permit them to work is no less violative. 

Finally Respondent's contention that it had no duty to nire 
the seven Charging Parties because they never perfected an application 
35 completely ignores the facts. We have seen above that Respondent through 
Sterritt made every effort to prevent the Charging Parties from finding 
out that it was going to continue the business under a new name. In 
addition after the Union finally was stirred up to do something about 
the situation. Respondent locked the door in the face of the seven men 
40 when they came to its plant, with the agreement of the Union, to fill 
out the necessary forms and go back to work. At this point Respondent 
admittedly deliberately chose not to put the men back to work but to 
"ride it out" with the employees of lower seniority who were agreeable 
to the reduced terms and conditions which they had negotiated priva..’y 
45 with Sterritt. This contention of Respondent has no validity and I 
reject it. 
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IV. The Effect of the Unfair Labor 
Practices upon Commerce 

The activities of Respondent set forth In section HI, above, 
occurring In connection with its operations described in section I, 
above, have a close, intimate and substantial relationship to trade, 
traffic and commerce among the several states and tend to lead to labor 
disputes burdening and obstructing crnmnerce and the free flow thereof. 

Conclusions of Lew 

1. James K. Sterritt, Inc., and Concrete Haulers Inc., is an 
employer engaged in coumerce within the meaning of Section 2(6) and (7) 
of the Act. 

2. Local 294, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, is a labor organization 
within the meaning of Section 2(5) of the Act. 

3. By urging and encouraging its employees to bypass the 
Union and establish their own union; by bargaining directly with its 
employees concerning rates of pay, wages, hours of employment and other 
terms and conditions of employment notwithstanding the Union was the duly 
recognized representative of the employees; and by telling its employees 
that their union activities would put a lot of employees out of work, 
Respondent has interfered with, restrained and coerced its employees ’in 
the exercise of the rights guaranteed them by Section 7 of the Act in 
violation of Section 8(a)(1) of the Act. 

4. By failing and refusing to call back after a layoff, Allen 
Finch, Albert Quick, Sr., Frank K. Ruhnke, Thomas F. Monteverde, Jr., 
Robert Quick, Edward Jordan, Jr., and Paul D. Overbaugh, Respondent 
discriminated with regard to the hire and tenure and terms and conditions 
of employment of its employees thereby discouraging membership in a labor 
organization, thereby engaging in unfair labor practices affecting 
commerce within the meaning of Section 8(a)(3) of the Act. 

5. The aforesaid unfair labor practices affect commerce within 
the meaning of Section 2(2), (6) and (7) of the Act. 

The Remedy 

Having found that Respondent has engaged in certain unfair labor 
practices, I shall recommend that it cease and desist therefrom and take 
certain affirmative action designed to effectuate the policies of the Act. 
Having found that Respondent has refused to rehire the seven Charging 
Parties herein, 1 shall recommend that Respondent offer them reinstatement 
to their former jobs, placing them on the seniority list in the same 
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positions they held thereon before their layoff in December 1973 or 
January 1974, or if those Jobs no longer exist, to substantially 
equivalent jobs, and make them whole for any loss of earnings they 
may have suffered as a result of the discrimination against them by 
5 pa ment to them of sums of money equal to those which they normally 
would have earned from the date on which they would have resumed 
driving after F bruary 1 in accordance with the seniority they held 
prior to February 1, 1974, to the date of a valid offer of reinstatement 
less net earnings during such period, to be computed in the manner 
10 prescribed in F. W. Woolwcrth Company , 90 NLRB 289, and with interest as 
described in Isis Plumbing & Heating Co ., 138 NLRB 716. 

Upon the basis of the foregoing findings of fact, conclusions 
of la and the entire record in this proceeding and pursuant to Section 
15 10(c) of the Act, 1 hereby issue the following recommended: 5/ 

ORDER 

Respondent, James K. Sterrltt, Inc., and Concrete Haulers IuC., 
20 its officers, agents, successors and assigns shall: 

1. Cease and desist from: 

(a) Discouraging membership and activities on behalf of 
25 Local 294, International Brotherhood of Teamsters, Chauffeurs, 

Warehousemen and Helpers of America, or any other labor organization by 
discriminating in regard to the wages, hours and working conditions of 
their employees because of their activities on behalf of said labor 
organization. 

30 

(b) Urging and encouraging their employees to bypass the 
Union and establish their own union. 

(c) Bargaining directly with their employees concerning 
35 rates of pay, wages, hours of employment and other terms and conditions 

of employment notwithstanding the Union was the duly recognized 
representative of the employees. 

(d) Stating to the employees that the acceptance of 

40 benefits bargained for them by the above-named Union or any other labor 
organization would have an adverse effect on their Jobs or that their 
union activities would put people out of work. 


45 5 / In the event no exceptions are filed as provided by Section 102.46 

of the Rules and Regulations of the National Labor Relations Board, 
the findings, conclusions, and recommended Order herein shall, as 
provided in Section 102.48 of the Rules and Regulations, be adopted 
by the Board and become its findings, conclusions, and Order, and 
50 all objections thereto shall be deemed waived for all purposes. 
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(e) In any like or related nanner Interfering with, 
restraining or coercing their employees In the exercise of their rights 
to self-organization, to form, Join or assist any labor organization to 
bargain collectively through representatives of their own choosing, to 
5 engage In any other concerted activities for the purpose of collective 
bargaining or other mutual aid or to refrain from any or all such 
activities. 

2. Take the following affirmative action which Is designed 
10 to effectuate the policies of the Act: 

(a) Offer to Alfred Finch, Albert Quick, Sr., Frank K. 
Ruhnke, Thomas F. Monteverde, Jr., Robert Quick, Edward Jordan, Jr., 
and Paul D. Overbaugh immediate and full reinstatement to their former 

15 jobs or if such Jobs no longer exist to substantially equivalent Jobs 
and make them whole In the manner set forth In the section of the 
Decision entitled "The Remedy." 

(b) Place the names of the employees set forth in 

20 section 2(a) above on its seniority list in the position occupied by 
those persons prior to their layoff in December 1973 and January 1974, 
and afford them assignments in accordance with that seniority list. 

(c) Preserve and upon request, make available to the 
25 Board or Its agents for examination and copying all payroll records, 

social security payment records, timecards, personnel records and 
reports and all other records necessary to analyze the amount of backpay 
due under the terms of this recommended Order. 

30 (d) Post at Its terminals In New York State, copies of 

the attached notice marked "Appendix." 6/ Copies of said notice on 
forms provided by the Regional Director for Region 3, after being duly 
signed by Its representative, shall be posted by Respondent insnedlately 
upon receipt thereof and be maintained by it for 60 consecutive days 
35 thereafter In conspicuous places, including all places where notices to 
employees are customarily posted. Reasonable steps shall be taken by 
Respondent to ensure that said notices are not altered, defaced or 
covered by any other material. 

40 _ 

6 / In the event that the Board's Order Is enforced by a Judgment of a 
United States Court of Appeals, the words in the notice reading 
"POSTED BY ORDER OF THE NATIONAL LABOR RELATIONS BOARD" shall be 
changed to read "POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES 
45 COURT OF APPEALS ENFORCING AN ORDER OF THE NATIONAL LABOR RELATIONS 

BOARD." 
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(*) Notify the Regional Director for Region 3, In writing, 
within 20 days from the date of this Order what steps Respondent has 
taken to comply herewith. 

Dated at Washington, D. C. 



Administrative Law Judge 
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NOTICE TO 
EMPLOYEES 

POSTED BY ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

AN AGENCY OF THE UNITED STATES GOVERNMENT 

lft f • “‘ ll « •»! ^ tb. to pr.Mat tbei, 

^ tl * tT * t ‘" L *“ Ju<> «* 0l tk * “•“<*•! l«bor A.Ltlon, 
•MTd NlM that ra tuutw th. Itatloral Labor l.l.tlou Act. and 

^ rtt "tt t c°. po “ “° ti " ■* d to k " p °” r « rd —»« 


™-nr-v. 



Tha Act lira all aa^loyaa* thaaa right*: 

To aocagt la aalf-crgaal tat too 
To fora. Join or help unions 

*° collectlvaly through a representative 

of their owe choosing 

To ect together for collective bergei.nlng or 
other eetuel eld or protection; end 
To refrain froe any and all theee thing*. 

W1 WILL MOT do anything that interferes with these rights 
More specifically, 1 


MI MILL MOT discourage membership in Local 294, 
International Brotherhood of TeaiMters, Chauffeurs, 
Marehouseaen and Helpers of America. by discriminatorlly 
refusing to reinstate laid off employees or by discrlml- 
natlng against employees becsuse of their activities on 
behalf of the above-named Union. 


MI MILL relnatate tha follcwing employees to the Jobs 
they held before February 1, 1974, in accordance with 
the seniority they held prior to their layoff in 

1*^3 end January 1974, and HE HILL neks them 
whole for any loos of pay they have suifered ss s result 
of our dlscrlmlnatloa against thse by psymsnt to sach of 
than of tha amov. i of money they loat as a raault of our 
action. 


Allen Pinch 

Albert Quick 

Praak I. Ruhnkc 

Thomas P. Montevarde, Jr. 


Robert Quick 
Edmsrd Jordan, Jr. 
Paul D. Overbaugh 


MI MILL MOT urgs sad encourage our employees to 
Union and establish thslr own union 


bypass tha 


W WILL MOT b.rg. 1 . dlr.ctly «rlth our e^loy... conc.rolna 
ratM of pay, »)«, hour, of ^loyranc and other terra 
“d caadltlora of raployraot ooColth,coding th. Union 1. 
tho only duly outborltad r.proooatatl*o of our aaployc.a. 


JAMES K. SBU1TT, UK and 
■ WPCW1 gAULEM me. 
(laployar) 


Bated 


•7 _ 

(■eprasontatl.a) 


(Titlo) 


THIS IS AN OFFICIAL NOTICE AND MUST NOT K DEFACED IY ANYONE 


This notice musl remain posted lor 60 consecutive days from th. dal. ol posting and m..s! not be altered defaced, 
or covered by any other material Any questions concerning this notice or compliance with its provisions may be directed 
to the Board's Office, ... 

■uf tale. .. «. 14 X 02 T.la*raa ( 7 U) 23 -nST * ** r ‘ 1 *“ * W *«-*• 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


In the Matter of 

JAMES K. STERRITT, INC. and 
CONCRETE HAULERS, INC., 

Respondents 


-and- Case No. 3-CA-5580-1-7 

FINCH, QUICK, RUHNKE, MONTEVERDE, 

QUICK, JORDAN and OVERBAUGH, 

Charging Party 


RESPONDENTS' EXCEPTIONS TO DECISION 
OF THE ADMINISTRATIVE LAW JUDGE 

Respondents take exceptions to the decision of the Administra¬ 
tive Law Judge with respect to the following questions of procedure, 
fact, law and policy and herewith submit their brief in support of 
those exceptions: 

I. JURISDICTION 

Respondents take exceptions to the following findings of fact 
and conclusions of law made by the Administrative Law Judge and 
policies and procedures followed by him: 

(a) "In the year prior to January 31, 1974, JKS 
performed transportation services valued in excess of 
$50,000 for Span-Crete Northeast . . . ." (ALJ p.2, 1.44-46)* 

(b) "The services furnished by JKS are furnished 
pursuant to the authority held by STI which has no 
employees and itself performs no operations." AU, P.3, 1.1-3)* 


♦Reference to Decision of Administrative Law Judge 
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(c) "I find that JKS, STI and CHI are all together a single 
employer within the meaning of the Act and that CHI is the 
alter ego of JKS." (ALJ p. 3, 1. 13-16) 

(d) "Respondent is and at all times relevant hereto 
has been an employer engaged in commerce within the mean¬ 
ing of Section 2(6) and (7) of the Act." (ALJ p. 3, 1. 21-23) 

(e) "... Respondent James K. Sterritt has had contractual 
relationships with Span-Crete Northeast and other enterprises 
engaged in the construction and sale of prestressed concrete 
building materials pursuant to which Sterritt's enterprises 
shipped the products of Span-Crete and others within the 

State of New York and to states other than the State of New 
York. 1/ The operating authority required by state and 
Federal Law resided in STI which apparently at this time 
exists only for the purpose of holding the operating authority 
and operated through the other corporations." ALJ p.3, 1. 34-39 
and p. 4, 1. 1-3) 

(f) "The record reveals that the Sterritt enterprises 
carried a substantial portion of its business to states 
other than the State of New York." (ALJ p. 3, fn. 1) 

Paragraphs 11(e) and (f) of the complaint allege that re¬ 
spondents' businesses fall within the "instrumentalities, links and 
channels of interstate commerce" jurisdictional yardstick of the NLRB. 
General Counsel acknowledged that fact in support of his request for 
the production of records showing the gross revenue of Sterritt Trucking, 
Inc. (301)*. As the Administrative Law Judge pointed out (306), General 
Counsel made it clear that he wanted to show that Sterritt Trucking, 

Inc. is engaged in interstate commerce directly and the Administrative 
Law Judge advised him that 

I'm going to give you until after lunch to decide whether 
you're going to make that motion, which route you want to 
follow, because I would call to your attention a recent 


♦reference to the official report of this proceeding. 
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Circuit Court case except that I can's recall the 
citation or name, where the Court says, wait a minute, 
you can't go both ways. So, you've got to fish or cut 
bait, apparently and you'd better decide which way you're 
going to go before you make your motion. (307) 

Upon resumption of the hearing. General Counsel offered a stipulation 
found to be irrelevant and then abandoned the entire matter of juris¬ 
diction (308). 



We submit that General Counsel's case is fatally defective 
in that he has failed to prove the allegations of paragraphs II (e) 
and (f) of the complaint which relate to Spancrete Northeast. 

Neither James K. Sterritt nor Sterritt Trucking, Inc. is a 
’-espondent in these proceedings. Respondents' answer raised the juris¬ 
dictional issue by taking the position that neither respondent did busi 
ness with Span-Crete Northeast as alleged in the complaint. That issue 
might have been met in a timely fashion by adding respondents -- even 
by motion. Rather, General Counsel chose to ignore this vital dis¬ 
crepancy between the complaint and the proof. 

The Administrative Law Judge glosses over that failure by 
finding that "James K. Sterritt has had contractual relationships with 
Span-Crete Northeast ..." ((e) above) and by referring to "Sterritt's 
enterprises" ((e) above) and "Sterritt enterprises" ((f) above) and by 
finding that "JKS, STI and CHI are all together a single employer. . ." 
((c) above). We submit that there is no indication in the record that 
James K. Sterritt personally did any business and the finding that STI 
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is an "employer" in this proceeding, without any appearance on its 
behalf, is procedurally defective and poor policy. The jurisdictional 
standard requires the showing of a direct link to interstate commerce. 
The fact is that only STI performed transportation services (151). 

The finding that "Sterritt enterprises carred a substantial 
portion of its business to states other than the State of New York 
((f) above) is a completely gratuitous conclusion. There is simply no 
such evidence in the record (See 63 and 148). We submit that this 
finding is a further effort to gloss over the failure of General 
Counsel's proof. 


II. AGREEMENTS BETWEEN RESPONDENTS 
AND THE UNION 


Respondents take exceptions to the following findings of 


fact and conclusions of law made by the Administrative Law Judge: 

(a) "During the negotiations he [Sterritt] verbally 
agreed to pay whatever was negotiated retroactively to 

the employees employed before August 1, 1973." (ALJ p. 5, 1. 

(b) "After this incident Sterritt no longer took an 
active part in the negotiations which were handled by 
representatives of Span-Crete on his behalf." (ALJ p. 5, 1. 


2-4) 


16-18) 


(c) That Respondents sought to avoid "the terms of 
the agreement it entered into with the Union . . . and 
that "retroactive pay [was] negotiated ... by the Union 
*v . (ALJ p. 11, 1. 42-46, p. 13 1. 1-6) 


No agreement was ever finalized with the Union. Sterritt did 
sign an agreement in November 1973 and did put new wages and conditions 
into effect on November 19, 1973. However, as late as January 9, 1974, 
Respondents' representative was advised by the Union that "It's being 
typed for errors and corrections." (529) 
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Retroactive pay was discussed at the negotiating session on 
August 30, 1973 (525). This was in the context of Respondents' pro¬ 
posals with respect to waiting time and the slinging of loads (526-27). 
The "tentative" agreement reached at that meeting and the meeting of 
September 13, 1973 (525) was turned down by the Union members (261) on 
September 14, 1973. Thereafter, the Union it.cluded retroactive pay in 
a written proposed agreement (613, Res. Ex. /), Respondents deleted that 
proposal and the Union agreed to the deletion by not eluding it in a 
subsequent proposed agreement (613-614, Res. Ex. 8). 

In the final "shake down" (the terms are used in both senses), 
retroactive pay was not a part of any agreement. Respondents were com¬ 
pelled to make payments of retroactive pay and other money because 

the Union kept telling the employees that they were 
going to receive a retroactive payment in the amount 
of $160 from Sterritt and that they would receive 
backpay for the 2-1/2 days that Dallas-Mavis performed 
their work. (ALJ p. 5, 1. 31-35) 

The finding that Span-Crete officials acted on behalf of 
Respondents in their dealings with the Union is especially offensive. 

In fact, Span-Crete officials acted on behalf of the Union. Robilotto 
(the Union's President) summoned Sterrit to a meeting on September 16, 
1973 through the President of Callanan Industries which is a parent 
company to Span-Crete Northeast (594, 596 et seq). From that date to 
the March 1974 meeting between Sterritt and Robilotto, the Union used 
various officials of Callanan Industries and Span-Crete to communicate 
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with and make its position known to Sterritt: Marcell (594), Blosser 
(596), Fisher (602), Fitzgerald (605, Res. Ex. 5), Blosser (607, 608, 

615, 620, 621) and Fitzgerald (631). 

In finding Respondents' guilty of section 8(a)(1) and 8(a) 

(3) violations, the Administrative Law Judge identifies the union 
activity as the acceptance of retroactive pay allegedly negotiated by 
the Union (ALJ p.13, 1. 1-6), conspicuously avoiding reference to the 
so-called "lock out" money which became an issue when another trucking 
company hauled for Span-Crete on September 17-19, 1973. There is 
absolutely no indication that Sterritt ever agreed to pay for those 
days on which no work was performed. 

III. ALLEGED THREATS 

Paragraphs VI (a) and (b) of the complaint allege that 
Sterritt made threats in violation of section 8(a)(1) of the Act to 
employees Overbaugh and Quick (8 and 9). The Administrative Law 
Judge recommends dismissal of the complaint with respect to Overbaugh 
and Respondents take exception to his finding that Sterritt's statements 
to Quick violated section 8(a)(1). (ALJ p. 14, 1. 37-48 and p. 15, 1. 
1-3). 

Robert Quick's testimony with respect to conversations with 
Sterritt "on or about early December, 1973" is at pages 232 through 
237 of the transcript and there is nothing remotely resembling a threat 
related in that testimony. Sterritt issued checks at the insistence of 
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the President of Spancrete who, under union pressure, threatened to 
shut down and not pay Sterritt (619-21, 642-43). The employees had to 
be aware that Sterritt was being forced wrongly to issue the checks. 

Quick refers to "a big hassle going back and forth for two months" 

(271) and states that "At that time, there was still a doubt as to 
who had to pay the money, who was lying (273). 

The alleged threat set forth in paragraph 6(b) of the com¬ 
plaint is described by Quick at page 240 of the transcript. That 
telephone conversation in mid-January first dealt with Quick's fail¬ 
ure to make a timely call for a dispatch and is then described by 
Quick in these words: "So, then we went on about, you know, some 
talk about different things." (240). Then, from those "different things" 
he selected, "You sure put a lot of people out of work this time." and 
"You and your Union activities" (240). We submit that even if such 
words were used, they do not constitute a "threat" that other employees 
would lose their jobs. Quick was the shop steward, first on the seniority 
list (241) who, in the same telephone conversation, indicated to Sterritt 
that he should have been given the job as terminal manager (256-57). He 
also quotes Sterritt as saying "You should have gotten Mausoff in the 
Union. He'd have been a good man on your side." (258). Like "eloquence," 
a threat exists in the man, the subject and tne occasion. We submit that 
there was no threat given or received. 
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IV. ALLEGED "BY-PASSING" OF THE UNION 
Respondents take exception to the findings of fact and law 
that they sought to "bypass" the Union and to encourage their em¬ 
ployees to establish their own union. (ALJ p. 14, 1. 19-35 and p - l6> 

1. 20-29). 

Sterrltt testified that Rlpplnger "literally kept bugging 
„e" (629) about a company union and that his reaction was that the 
Idea was "foolish." That and his other testimony regarding that 
September 1973 meeting is at pages 629-30 of the transcript. We submit 
that Sterrltt needed Local 294 and the Idea of his Instigating a 
company union Is ludicrous. He was then In active negotiations with 
Local 294 (516-26). And why wasn't Frank Rlpplnger called -a a witness 

for the General Counsel? 

Sterritt did discuss new employment conditions with CHI 
employees. This has to be viewed in relation to the fact that Sterrltt 
was setting up a different operation for the purpose of "getting out 
from under" the terms which Local 294 had Imposed on him. At that time 
he knew that Local 294 would not oppose that move (624, 626). He 
testified that "we would still have to get some kind of an agreement 
with the local and which I was In favor of . . ." (624). The fact that 
he readily met with Robilotto In early March 1973 also demonstrates 
that he had no basic Intent to subvert the representation status of the 

Union. 

From July to September, Respondents' representatives took the 
initiative In the negotiations as detailed In testimony of James Bevler 
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(516-528). That testimony is completely ignored in the decision of 

the Administrative Law Judge. 

V. FAILURE TO RECALL 

Respondents take exception to the conclusions of fact and 
law that their failure to recall the charging parties is violative 
of sections 8(a)(3) and (1) of the Act. (AU p. H. 1.21-46, p. 15, 

1. 5-46 and p. 16, 1. 30-36). 

The complaint alleges that the employment terminations (lay¬ 
offs) were violative of section 8(a)(3) but there is no finding to 
that effect. The original charges were limited to those terminations 
and the "failure to recall" was included in the amended charges. This 
brings us to the heart of the matter. In all of the circumstances of 
this case, did Sterritt have any obligation to "recall" or "reemploy" 

former employees? 

The charges in these proceedings were filed in February 1974. 
Sterritt met with N. Robilotto in early March 1974 and, at Robilotto’s 
request, prepared lists of names of employees and former employees 
(G.C. Ex.16) for Robilotto's use at the March 9, 1974 union meeting. 

The General Counsel refer to tnat Exhibit 16 and the March 9th meeting 
as "incidents leading up to what is contended to be a refusal to recall 
to rehire. . ." (emphasis added) (45). Yet, the charge alleged the 
refusal to recall or rehire started at the time of the lay-offs. 

General Counsel also stated that it would be established thtf Local 
294's attempts to have Mr. Sterritt reinstate these seven men to their 
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former seniority positions were rejected by Mr. Sterritt. . . (12-13). 

Nothing of the sort was established. Sterritt agreed to reestablish 
his old seniority list in his meeting with N. Robilotto in early March 
1974 (631). After the March 9th meeting Ste’-.'itt was faced with an 
impossible situation and he chose to "sit it out" with the majority of 
the men (637-38). It now appears that Robilotto did not continue to 


pressure Sterritt on this matter because he thought the men who brought 


the charges failed to live up to a promise to withdraw them (286-88). 

This raises a serious issue. Why wasn't N. Robilotto called 
as a witness? His son (testimony at 22-51) obviously not a principal 
participant in the Sterritt-Local 294 scenario. There is not even an 
explanation in the record for his absence. 

The charging parties thought that Local 294 and Sterritt 
were both making fools of them (486-87). They faulted Sterrit for 
locking the door (487) and he can hardly be blamed for that in the 
circumstances. Yet, at no time did any of the charging parties request 
reanployment. Again, we submit that Sterritt had no obligation to re¬ 
employ. 


Sterritt opened up the new operation with this approach: 

I never called anyone. Anyone that is working for 
Concrete Haulers is someone that has walked in the 
door and asked for an application, or walked in the 
door and indicated that he was available for part- 
time work. (139) 

Obviously, Sterritt was on a treacherous and desperate course in 
attempting to get out from under the Local 294 contract. He had no 
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contact with Local 294 since the September 16, 1973 meeting with 

Robilotto at Marcell's office (595). 

Local 294 recognized the need to give Sterritt relief from 

the terms imposed in November 1973 (46-47). It is also clear that 

Local 294 consented to the changeover effected by Sterritt: 

Prior to that, Nick Robilotto told six men, when 
he asked them about the successor clause and thd.r 
back pay, that they weren't going to get any back 
pay because Concrete Haulers was a completly new 
organization and Sterritt could hire anybody he 
wanted for it. (570) 

Also, see testimony at pages 263 and 340. 

Robert Quick raised the successor clause issue with the 

union before the lay-off (405). We submit that the record is clear 

that all of the charging parties knew, at least by the middle of 

January, that Sterritt had plans to open another operation with a less 

expensive labor cost. The charging parties did not approve of that 

approach and wanted to maintain prior rates and conditions (264-65, 

336, 403-05). Their position resulted in a "falling out" with the 

union (280). From all of the evidence, it is clear that the charging 

parties did not apply for reinstatement because they did not agree with 

the change that had taken place. 

This situation can be described in another manner. Sterritt's 

passive approach was, in effect, an offer of reemployment conditioned on 

acceptance of "lesser" wages and conditions to be approved by the Union. 

Clearly, the charging parties wanted no part of such an offer. Is 
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their refusal to "go along" by applying for a Job with CHI to be 
considered activity on behalf of a Union which would support an 8(a) 

(3) complaint? If so, no Union would ever be able to grant relief 
from an impossible agreement. And here there never was any final 
agreement -- just the imposition of terms on Sterritt by the Union 
through officials of Spancrete. 

Local 294 had an ironclad 8(a)(5) case against Sterritt if 
it chose not to consent to the relief sought and obtained by Sterritt. 
Obviously, the charging parties would have applauded an 8(a)(5) charge. 
However, its absence should not give rise to an 8(a)(3) based on their 
refusal to apply for jobs. This is especially true in view of Sterritt's 
agreement with Local 294 to reestablish the old seniority list. 

WHEREFORE, Respondents petition that the Board reverse the 
decision of the Administrative Law Judge and dismiss the complaint. 

Respectfully submitted, 

MC GINN, MULDERRY & BUCKLEY, P.C., and 
ALFRED C. PURILLO 
Attorneys for Respondents 
90 State Street 
Albany, New York 12207 

Albany, New York 
September 9, 1974 
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UNITE!) STATES OF AMEPICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


JAMES K. STERRITT, INC. AND 
CONCRETE HAULERS INC. 

and 

ALLEN t’lNCH, an Individual 
and 

ALBERT OUICK, SR., an Individual 
and 

FRANK K. RVHMKE, an Individual 
and 

THOMAS F. MONTEVERDE, JR., an Individual 


Case 3-CA-5580-1 


Case 3-CA-5580-2 


Case 3-CA-5580-3 


Case 3-CA-5580-4 



ROBERT OUICK, an Individual 
and 

' EDWARD JORDAN, JR., an Individual 
and 

PAUL D. OVERBAUGH, an Individual 


Case 3-CA-5580-5 


Case 3-CA-5580-6 


Case 3-CA-55SO-7 


DECISION AND ORDER 

On August 12, 1974, Administrative Law Judge Paul E. Well Issued the 
attached Decision in this proceeding. Thereafter, Respondent filed exceptions 
and a supporting brief, and the General Counsel filed a brief In answer to 
Respondent's exceptions. 

215 NLRB No. 143 
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Pursuant to the provisions of Section 3(b) of the National Labor Relations 
Act, as amended, the National Labor Relations hoard has delegated its authority 
in this proceeding to a three-member panel. 

The Board has considered the record and the attached Decision in light of 

U 

the exceptions and briefs and has decided to affirm the rulings, findings, and 
conclusions of the Administrative Law Judge and to adopt his recommended Order. 


ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board adopts a3 its Order the recommended Order of 
the Administrative Law Judge and hereby orders that Respondents, James K. Sterritt, 
Inc., and Concrete Haulers, Inc., New Baltimore, New York, its officers, agents, 
successors, and assigns, shall take the action set forth in the said recommended 
Order. 

Dated, Washington, D.C. q£C ^ ^ 


Edward 

B. Miller, 

Chairman 

Howard 

Jenkins, Jr., 

Member 


Ralph E. Kennedy, Member 


(SEAL) NATIONAL LABOR RELATIONS BOARD 


1/ The Respondent has excepted to certain credibility findings made by the 

Administrative Law Judge. It is the Board's established policy not to overrule 
an .Administrative Law Judge's resolutions with respect to credibility unless 
the clear preponderance of all of the relevant evidence convinces us that the 
resolutions are incorrect. Standard Dry Wall Products. Inc., 91 NLRB 544, enfd. 
188 F.2d 362 (C.A. 3, 1951). We have carefully examined the record and find no 
basis for reversing hio findings. 
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